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Introduction
History is closely associated with "collective memory" as historical narratives are an
important source of information upon which individuals and groups reconstruct past ex-
periences.' Yet, although "history" seems to suggest an objective recording of the past,
historians have repeatedly warned that history can be appropriated and misrepresented
through subsequent interpretations. 2 History and heritage production are not neutral
processes but are often implicated in power relationships. 3 History is indeed highly
political.
In August 2013 and January 2014, the Special Rapporteur in the Field of Cultural
Rights, Ms. Farida Shaheed, submitted two reports to the UN General Assembly and the
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1. RODERICK J. MCINTOSH, Social Memory in Mande, in THE WAY THE WIND BLOWS: CLIMATE, His
TORY AND HUMAN ACTION 141 (Roderick J. Mcintosh et al. eds., 2000).
2. See generally HELAINE SLIVERlAN & D. FAIRCHILD RUGGLES, CULTURAL HERITAGE AND HUMAN
RIGHTS 3 (Helaine Silverman & D. Fairchild Ruggles eds., 2007) (discussing examples of history being
appropriated).
3. See id. at 12-13; AHMED SKOUNTI, The Authentic Illusion: Humanity's Intangible Cultural Heritage, the
Moroccan Experience, in INTANGIBLE HERITAGE 74, 75 (Laurajane Smith & Natsuko Akagawa eds., 2009)
("What we consider today as heritage was not always so ... it is produced, and there are numerous elements
at stake in this production.").
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Human Rights Council respectively on the topics of history writing and teaching, 4 and
memorialization processes.5 These two reports are compiled as a part of the Special Rap-
porteur's wider efforts to investigate issues of historical and memorial narratives in divided
societies. These efforts began in 2013, alongside a public debate on "Art and Memory
after War" held in Geneva, 6 and a consultative session organized in association with the
Northern Ireland Human Rights Commission and the University of Ulster on "Cultural
Rights in Divided and Post-conflict Societies".
7
In September 2014, a firther panel discussion was dedicated to the topics at the 27th
session of the Human Rights Council, the summary of which was adopted by the Human
Rights Council in December 2014.8 The underlying basis for these studies and discus-
sions is the view that historical narratives are an essential part of cultural heritage and
collective identity. 9 While communities should be free to "retrieve, validate, make known
and have acknowledged by others their own history",' 0 history is always subject to inter-
pretations by various actors and is often contested." Such an understanding of history
prompts questions concerning the impact of the politics of history and memory on indi-
viduals and communities' "access to culture",12 as well as questions concerning the cir-
cumstances under which historical and memorial narratives promoted by States "become
problematic from a human rights perspective",1 3 i.e. when historical and memorial narra-
tives are employed to promote forms of intolerance.
This article seeks to provide an overview of these ongoing efforts within the mandate of
the Special Rapporteur in the Field of Cultural Rights and critically appraise her proposal
to articulate normative standards and principles for history education and memorialization
processes (referred to collectively below as the Studies on Historical and Memorial Narra-
tives). Part II provides the background context to the Studies on Historical and Memorial
Narratives by addressing the way history and memory are conceptualized in the Special
Rapporteur's reports and the practical importance of considering history and memory.
Part III explains the relationship between history and memory and international law and
discourse, and how this relationship has formed the legal bases for the Studies on Histori-
cal and Memorial Narratives. Part IV addresses potential concerns to articulating norma-
4. The Special Rapporteur, Report of the Special Rapporteur in the Field of Cultural Rights: The Writing and




5. The Special Rapporteur, Report of the Special Rapporteur in the Field of Cultural Rights: Memorialization
Processes, delivered to the General Assembly, U.N. Doc. A/HRC/25/49 (Jan. 23, 2014) [hereinafter Report on
MIemoriali ation Process].
6. Id.
7. N. IR. HUMAN RIGHTS COMM'N, THE DERRY/LONDONDERRY REPORT ON UPHOLDING THE
HUMAN RIGHTS TO CULTURE IN POST-CONFLICT SOCIETIES, (March 2014), http://www.ihrc.org/
uploads/publications/culturereport final.pdf [hereinafter Derny/Londonderny Report].
8. The High Commissioner for Human Rights, Summary of Panel Discussion on History Teaching and Memo-




9. See Report on Histoy Teaching, supra note 4, at para. 3.
10. Farida Shaheed, Special Rapporteur, United Nations, Statement by Ms. Farida Shaheed, Special Rap-
porteur in the Field of Cultural Rights to the 68th Session of the General Assembly (Oct. 24, 2013), http://
www.ohchr.org/EN/NewsEvents/Pages/DisplayNews.aspx?NewsD= 14308&LanglD=E.
11. See Report on Histoy Teaching, supra note 4, at para. 6.
12. See id., at paras. 4-5; see Report on Memorialization Processes, supra note 5, at para. 3.
13. See Report on Histoy Teaching, supra note 4, at para. 4.
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tive standards and principles in these areas and identifies the wider implications of these
efforts, including, inter alia: is it desirable and practicable to articulate standardization
principles on history writing and memorialization processes? Can the law protect some-
thing as contested as history or as vague as collective memories? Part V recommends ways
forward and argues for the articulation of concrete State obligations pertaining the right
of a community to remember its past (sometimes also referred to as "the right to
memory").
I. The Context and Core Concepts Underpinning the Studies on Historical
and Memorial Narratives
The Studies on Historical and Memorial Narratives hinge upon two seemingly distinct
but intricately intertwined themes: history and memory. 14 A community's history is
closely associated with its "collective memory" as historical narratives are an important
source of information upon which individuals and groups reconstruct past experiences. 5
Nevertheless, history is different from memory. While history/historical narratives are
"representations of what is no longer",16 detached and prone to reinterpretations, memory
is always (subjectively) "real":17 lived, signified, and enacted by individuals of the commu-
nity.'8 Memory is "in permanent evolution, open to the dialectic of remembering and
forgetting, unconscious of its successive deformations."'19 Through collective memoriali-
zation, history assumes practical meaning for the present, enabling individuals and com-
munities to develop a sense of identity and continuity as well as to position themselves
through their pasts.20
A. MEMORY AND SOCIAL DIVISIONS: THE POLITICS OF MEMORIES
Although "history" seems to suggest an objective recording of the past,2' historians have
repeatedly warned that history can be appropriated and misrepresented through subse-
14. Id. at para. 5.
15. See id., see McIntosh, supra note 1, at 141; VICTORIA E. BONNEL & LYNN HUNT, Introduction, in
BEYOND THE CULTURAL TURN: NEW DIRECTIONS IN THE STUDY OF SOCIETY AND CULTURE 3, 17 (Vic-
toria E. Bonmel & Lynn Hunt eds., 1999) ("Narrative is an arena in which meaning takes form, in which
individuals connect to the public and social world, and in which change therefore becomes possible.").
16. Pierre Nora, Between Memory and History: Lex Lieux de Memoire, 26 REPRESENTATIONS 7, 8-9 (1989).
17. BRADFORD VIVIAN, PUBLIC FORGETTING: THE RHETORIC AND POLITICS OF BEGINNING AGAIN 94,
(2010) ("Every historical interpretation, every discursive fabrication of history, enjoys its own historical
character.").
18. See generally Pok Yin S. Chow, Culture as Collective Memories: An Emerging Concept in International Law
and Discourse on Cultural Rights, 14 HuL. RTS. L. REV. 611, 635 (2014) (discussing history, community, and
identity); Vivian, supra note 17 at 126 ("Memory subsists rather than exists.").
19. PIERRE NORA, Between Memory and History, in THE NINETEENTH-CENTURY VISUAL CULTURE
READER 235, 236 (Venessa R. Schwartz & Jeanne M. Przyblyski eds., 2004).
20. STUART HALL, Cultural Identity and Diaspora, in COLONIAL DISCOURSE AND POST-COLONIAL THE
ORY: A READER 392, 394 (Patrick Williams & Laura Chrisman eds., 1994) ("Identities are the names we give
to the different ways we are positioned by, and position ourselves within, the narratives of the past.").
21. See History, OXFORD ENGLISH DICTIONARY (3d ed. 2012) ("A written narrative constituting a continu-
ous chronological record of important or public events (esp. in a particular place) or of a particular trend,
institution, or person's life.").
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quent interpretations. 22 Historical narratives are malleable and open-ended and can be
used in diverse ways, both "inclusive" and "exclusive".23 For instance, interpretations of
the past may empower minorities when they "recognize the roles played by minority
groups in the national story, to engage them more filly in celebration of the nation's
achievements, and to recognize injustices done to them in the past. ' 24 Historical or me-
morialization narratives can be used to exclude when governments employ "selective ver-
sions of 'national cultural heritage'" in order to promote assimilation or to wipe out a
minority group's collective past and identity.25 History and heritage production are thus
not neutral processes but are often implicated in power relationships. 26 James Fentress
and Chris Wickham eloquently suggest that "[m] emory both is, and is a force in, history, a
means of unity and legitimation as well as a factor in division and falsification."2 r
Collective memories are often manipulated to mobilize action. Because memories are
an important part of identity, memories are often emotionally charged when provoked,
sometimes overcoming one's sensibilities.28 Reconstructions and reinterpretations of the
past may "[legitimize] ambitions, violence and atrocities by offering historical justifica-
tion." 29 The rise of Nazism, the start of the World War II, and the infliction of subse-
quent mass atrocities were built upon the historical rhetoric of "victimhood". 30 Similarly,
different rhetoric can ftiel extreme forms of discrimination, create distorted or non-exis-
tent relationships between groups, 31 and incite animosity and revenge. 32 In post-conflict
and politically unstable societies, controlling social memory through erasing a nation's
past is often a tactic to promote a regime's legitimacy. 33 Forms of terrorism today feed on
22. See Report on Histoy Teaching, supra note 4, at para. 6.
23. See Dery/Londondery
, 
Report, supra note 7, at 14-19.
24. WILLIAM S. LOGAN, Closing Pandora's Box: Human Rights Conundrums in Cultural Heritage Protection, in
CULTURAL HERITAGE AND HUMAN RIGHTS 33, 42 (Helain Silverman & D. Fairchild Ruggles eds., 2007).
25. See Silverman & Ruggles, supra note 2, at 10-12; Logan, supra note 24, at 42.
26. See Skounti, supra note 3, at 75-80.
27. JAMES J. FENTRESS & CHRIS WICHAI, SOCIAL MEORY: NEW PERSPECTIVES ON THE PAST (Basil
Blakwell Publisher 1992), back cover.
28. "Much can be said about myths that foresee predestined victories and eternal glory to an ethnic, relig-
ious, national or political group or, for that matter, a proletarian class. In order to achieve this goal, the
zealots of this prophecy excuse the worst abominations." PIETER-JAN HAMELS, EUR. INTER-UNIv. CTR.
HUMAN RIGHTS & DEMOCRATISATION, THE USE OF HISTORY IN DEMOCRATIZATION-PROCESSES: SYM/
BOLS, TRADITIONS, EDUCATION AND TRUTH AND JUSTICE POLICIES IN EUROPE 6 (2012), http://eiuc.org/
tl files/EIUCo20MEDIA/Publications/EMA AwardedTheses_2010_2011 Pieter-JanHamels.pdf.
29. Id. at7.
30. Summay of Panel Discussion, supra note 8, at para. 4; ERVIN STAUB, OVERCOMING EVIL: GENOCIDE,
VIOLENT CONFLICT AND TERRORISM 218-220 (2011).
31. Such as the creation of distorted hierarchies among groups. Staub, supra note 30 at 218-220; Summary
of Panel Discussion, supra note 8, at paras. 21, 45.
32. Report on History Teaching, supra note 4, at para. 27; Report on Memorialization Processes, supra note 5, at
para. 22.
33. Report on Memorialization Processes, supra note 5, at para. 99; TZVETAN TODORov, HOPE AND MEM-
ORY: LESSONS FROM THE TWENTIETH CENTURY 113-114 (2003) (naming examples of the Communist re-
gimes). Moreover, destructions of existing cultural symbols enable a regime to further create "tangible"
symbols of a new era. The recent destruction of the ancient Assyrian city of Nimrud in Iraq is a particularly
illustrative example. See Agence France-Press, Isis Video Shows Destruction of Ancient Assyrian City in Iraq,
GUARDIAN (April 11, 2015, 4:56 PM), http://www.theguardian.com/world/2015/apr/11/isis-video-destruc
tion-ancient-city-militants-iraq-nimrud.
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narratives of historical oppression.34 As Foucault said, "[s]ince memory is actually a very
important factor in struggle[,] .. .if one controls people's memory, one controls their
dynamism." 35
B. HISTORY, EDUCATION AND COMMEMORATIONS: CONTESTING THE PAST AND
FORGING THE PRESENT
Given the above considerations, it is evident that which part of history is remembered
and how it is remembered are crucially important from the perspective of human rights
praxis. History education is essential for nation-building through fostering identities "be-
yond difference of religion, language and ethnicity. ' 36 Yet, it is also easily subsumed by
politics seeking to promote homogeneity over diversity and inclusiveness. In international
relations, debates over interpretations of historical events in national textbooks often ftiel
nationalistic sentiments and heighten inter-State tensions. 37 The obvious difficulty with
dealing with the past through education lies in preventing the falsification of historical
facts. 38
The importance of memory is also exemplified in commemorations. Acts of remem-
brance and commemorations often serve to remind us of events that should never be for-
gotten lest repeated. Commemorations are common, especially in parts of the world torn
by violence and conflicts, although they may take various forms and may serve both public
and private purposes. 39 Acts of remembrance can be found in memorials and museums,
for example, which recount stories of the Holocaust and other mass tragedies. Truth and
Reconciliation Commissions (TRCs) of South Africa and Latin America are set up to
establish "truths" about events from witness testimonies. Forms of cultural expressions
such as artworks, films, documentaries, and literatures also form an important part of
remembrance. 40 Cultural symbols (e.g. heritage sites, museums, monuments, flags, and
anthems) play an important role in reconciliation and conflict resolution by determining
how historical events should be remembered. 41 To be able to remember the past implies
the possibility of confronting our past. It was argued that:
[Contesting] the past is ... to pose questions about the present, and what past means
in the present. Our understanding of the past has strategic, political, and ethical
34. See AMANDAJEAN KLIMESH, TERROR RHETORIC: DECONSTRUCTING DOMINANT AND ALTERNATIVE
REALITIES (2010), http://lib.dr.iastate.edu/cgi/viewcontent.cgi?article=2710&context=ETd.
35. MICHEL FOUCAULT, THE ARCHAEOLOGY OF KNOWLEDGE 89-106 (A. M. Sheridan Smith transl,
Pantheon Books 1972) (1971).
36. Report on History Teaching, supra note 4, at paras. 7, 19; ROBERT PHILLIPS, HISTORY TEACHING, NA
TIONHOOD AND THE STATE: A STUDY IN EDUCATIONAL POLITICS 2 (1998), (History is, after all, essential
for the creation of the collective memory; it is the essence of the 'horizontal comradeship' of the 'imagined
community' which is the nation").
37. See, e.g. Danny Roy, The Sources and Limits of Smo-]apenese Tensions, 47 SURVIVAL: GLOBAL POL. &
STRATEGY 191 (2005).
38. Report on History Teaching, supra note 4, at para. 13; Summary of Panel Discussion, supra note 8, at para. 44.
39. Report on Memoriali ation Processes, supra note 5, at para. 13.
40. Id. at para. 6.
41. Derny/Londondery Report, supra note 7, at para. 39.
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consequences. Contests over the meaning of the past are also contests over the
meaning of the present and over ways of taking the past forward.
42
In these contexts, commemorations or commemorative events may serve different pur-
poses: to heal social divisions and build trust among communities, 43 to redress injustices,
or to act as acts of resistance against dominant powers and/or totalitarian regimes. 4 4 Be-
ing able to remember the past is an important cornerstone for peace and a more inclusive,
pluralistic, and democratic society. 4
C. AIMS AND OBJECTIVES OF THE STUDIES ON HISTORICAL AND MEMORIAL
NARRATIVES
The Studies on Historical and Memorial Narratives proposed to articulating normative
standards for memorialization processes and history writing and teaching, with a specific
focus on post-conflict and divided societies. It argued that memorialization processes and
history education should serve two primary goals: to combat injustices/impunity and to
promote reconciliation.46 Furthermore, memorialization processes should also be "inte-
grated into broader strategies for building democracy and post-conflict transitional strate-
gies."' 47 To achieve these wider goals, the Special Rapporteur proposed specific
recommendations which may be categorized as serving three main objectives: remedial,
restorative, and preventive. Remedial measures are measures proposed that aim to pro-
vide adequate reparations for victims and oppressed groups. Adequacy in this context is
not only measured in economic terms, but it also relates to the fill public disclosure and
recognition of crimes committed. It also involves the provision of a framework within
which victims' traumas can be meaningfilly expressed.
Meanwhile, restorative measures aim to restore the dignity of the oppressed group as
well as their fill enjoyment of rights and participation in society. For instance, it was
recommended that States should strive to "redefin[e] national identity by a policy of plu-
ralism that acknowledges different (oppressed) communities."48 Remedial and restorative
remedies overlap where measures are designed to assist an individual or the community in
healing after trauma.
Preventive measures are those that seek to eliminate or ameliorate conditions that may
fuel social divisions. These include measures aimed at "overcoming denials that fuel ha-
tred, resentment and violence",49 eliminating discrimination, and promoting reconcilia-
tion. 0 States are also encouraged to employ appropriate preventive actions and
42. KATHARINE HODGKIN & SuSANNAH RADSTONE, CONTESTED PASTS: THE POLITICS OF MEMORY 1
(2003).
43. Report on Memorialation Processes, supra note 5, at para. 13.
44. As Milan Kundera famously remarked: "The struggle of man against power is the struggle of memory
against forgetting." MILAN KUNDERA, THE BOOK OF LAUGHTER AND FORGETTING 4 (1979).
45. Hamels, supra note 28, at 38; Mark J. Osiel, Ever Again: Legal Remembrance of Administrative Massacre,
144 U. PA. L. REv. 464, 465-466 (1995).
46. Report on Memorial; aion Processes, supra note 5, at paras. 12, 101, 104(c).
47. Id. at para. 98.
48. Id. at para. 104(e).
49. Id. at para. 104(a).
50. Id. at para. 104(c).
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interventions in order to reduce the risk of further violence between opposing groups.5 '
In order to prevent the appropriation of history for political purposes, the Special Rap-
porteur recommended that States ensure the political space for a diverse and multi-per-
spective approach to History writing and teaching.5 2 Autonomy should be afforded to
historians and History teachers free from any political censorship.5 3 History teaching
should also aim to nurture critical thought and analytic learning, as well as encouraging
debates, thereby reducing the risk of history education from becoming a vehicle of a sole
national, ethnic, or religious ideology.54
II. The Legal Bases of the Studies on Historical and Memorial Narratives:
History and Memory in International Law and Discourse
A. HISTORY AND MEMORY IN INTERNATIONAL LEGAL DISCOURSE
In fact, the recommendations contained in the Special Rapporteur's reports are firmly
rooted in international law and discourse. Although rights to "history" and "memory"
have not appeared in international treaties as established rights, the important role that
memory plays in international human rights law and practice has been well-recognized.
As Patrick Macklem has correctly pointed out, "with its capacity to remember the past
through the discourse of human rights... [clontemporary international human rights law
owes its existence in no small measure to the horrors of the Holocaust". 55 The preamble
of the Universal Declaration of Human Rights (UDHR) provides that:
Whereas disregard and contempt for human rights have resulted in barbarous acts
which have outraged the conscience of mankind ...
THE GENERAL ASSEMBLY proclaims THIS UNIVERSAL DECLARATION
OF HUMAN RIGHTS as a common standard of achievement for all peoples and all
nations, to the end that every individual and every organ of society, keeping this Declara-
tion constantly in mind, shall strive by teaching and education to promote respect for these
rights and freedoms and by progressive measures, national and international, to secure
their universal and effective recognition and observance. 56
Moreover, human rights law and practice, and memories tend to intersect in the contexts
of gross and systematic human rights violations. The mere punishment of individual per-
petuators is often viewed in international law as an inadequate remedy for redressing "se-
51. Id. at para. 104(d).
52. Report on History Teaching, supra note 4, at paras. 7, 16, 32, 52, 88(b), 88(d), 88 (g).
53. This includes, inter a/ia, that researchers should be free to disseminate research findings, and that staff
are recruited and promoted without discrimination based on their political opinion. Id. at paras. 34-50, 89.
54. Report on History Teaching, supra note 4, at para. 88(a); Hamels, supra note 28, at 47; see also EUR. ASS'N
OF HISTORY EDUCATORS, ANNUAL REPoRT 2006: HISTORY WORKS 5 (2006), http://www.euroclio.eu/
download/an rep/2006_history works_anmual-report.pdf
55. Patrick Macklem, Rybna 9, Praha 1: Restitution and Memory in International Human Rights Law, 16 EUR.
J. INT'L L. 1, 1, 7 (2005).
56. Universal Declaration of Human Rights, G.A. Res. 217A(III), U.N. Doc. A/RES/3/217 A (Dec. 10,
1948) (emphasis added).
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rious crimes", s7 The idea was powerfully conveyed by Telford Taylor, Counsel for the
Prosecution at the Nuremberg Trials, in his opening statement for the prosecution of
Nazi physicians:
The mere punishment of the defendants ... can never redress the terrible injuries the
Nazis visited on these unfortunate people. For them it is far more important that
these incredible events be established by clear and public proof, so that no one can
doubt that they were fact and not fable.5 8
In a similar spirit, TRCs are established in post-conflict societies in order to "establish
certain truths in a public way, to become part of official history,"5 9 so that future regimes
cannot deny their occurrences. The importance of memory in situations of apartheid is
reflected in the preamble of the Durban Declaration of the World Conference against
Racism, Racial Discrimination, Xenophobia, and Related Intolerance, which proclaimed
that "remembering the crimes or wrongs of the past, wherever and whenever they oc-
curred, unequivocally condemning its racist tragedies and telling the truth about history
are essential elements for international reconciliation and the creation of societies based
on justice, equality and solidarity."60
B. THE LEGAL BASES OF THE STUDIES ON HISTORY AND MEMORIAL NARRATIVES
The legal bases for the Studies on Historical and Memorial Narratives are founded on
two sub-sets of international law. The first is the right to truth (or sometimes referred to
as the right to know) for victims and families of gross violations of international human
rights and humanitarian law.61 The second is the international human rights protection
on cultural rights.62
1. The Right to Truth
The right to truth is acknowledged in several major international conventions, includ-
ing, most notably, the First Additional Protocol to the Geneva Conventions, 63 and the
International Convention for the Protection of All Persons from Enforced Disappear-
57. See generally Diane Orentlicher (Independent Expert to Update the Set of Principles to Combat Impu-
nity), Updated Set of Principles for the Protection and Promotion of Human Rights through Action to Combat Impu-
nity, 6 U.N. Doc. E/CN 4/2005/102/Add.1 (February 8, 2005) [hereinafter the Joinet-Orentlicher
Principles].
58. Brigadier General Telford Taylor, Opening Statement of the Prosecution (Dec. 9,1946), in 19 ONLINE
DI ENSIONS: J. HOLOCAUST STUD., http://archive.adl.org/educalon/dimensions-19/section3/trial.html#.
VRUKZvyUeXc.
59. Christine Anthonissen, The Language of Remembering and Forgetting, in 5 DISCOURSE & HUMIAN
RIGHTS VIOLATIONS 1, 9 (Christine Anthonissen and Jan Blommaert eds., 2007).
60. World Conference Against Racism, Racial Discrimination, Xenophobia and Related Intolerance, Dur-
ban, South Africa, Aug. 31- Sept. 8, 2001, Programme ofAction and Agenda Item 9, U.N. Doc. A/CONT.189/
12, http://www.un.org./WCAR/aconf189_12.pdf.
61. See Joinet-Orentlicher Principles, supra note 57.
62. Report on Memorialization Processes, supra note 5, paras. 25-48; see also Report on History Teaching, supra
note 4, paras. 15-18.
63. Protocol Additional to the Geneva Conventions of the 12 of August 1949, and Relating to the Protec-
tion of Victims of International Armed Conflicts, art. 32, June 8, 1977, 1979 U.N.T.S. 4.
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ances.
64 It has also been recognized by various international courts, tribunals, and treaty
monitoring bodies, 6 including the Human Rights Chamber for Bosnia and Herzego-
vina,66 the Inter-American Court of Human Rights (IACtHR),67 and the European Court
of Human Rights (ECtHR).68 Finally, the right has been detailed more fully in the Up-
dated Set of Principles for the Protection and Promotion of Human Rights through Ac-
tion to Combat Impunity (the Joinet-Orentlicher Principles),69 and the Basic Principles
and Guidelines on the Right to a Remedy and Reparation for Gross Violations of Interna-
tional Human Rights Law and Serious Violations of International Humanitarian Law (the
Van Boven-Bassiouni Principles). 0
The right to truth broadly refers to the right of victims and families of gross violations
of human rights to know the truth about the abuses they suffered, including the identity of
perpetrators, the circumstances in which the violations took place, and, in the event of
extra-judicial deaths and enforced disappearances, the victim's ultimate fate.71 Its legal
basis is derived from understandings that (1) a State's failure to account for or disclose the
whereabouts of a person in custody constitutes inhumane treatment with respect to family
members, (2) the continual non-disclosure of a victim's fate deprives her of effective pro-
tections against further violations,72 and (3) that a State's failure to promptly and ade-
quately investigate and prosecute such crimes constitutes a violation of the family's right
to access justice and reparations. 73
The right to truth was subsequently expanded to not only refer to the family members'
right to truth, but a right to truth of the society at large. The rationale is that each society
is entitled, as a form of collective reparation upholding its dignity, to have such crimes
officially recognized, and the society's right to truth is fundamental in preventing future
recurrence of such crimes.74 In its report on a group of cases from Chile in 1998 (con-
64. International Convention for Protection of all Persons from Enforced Disappearance, art. 2, Dec. 20,
2006, 2176 U.N.T.S. 3.
65. See Maria del Carmen Almeida de Quinteros et al. v Uruguay (107/1981), U.N. Doc. CCPR/C/OP/2 at
138 (1990).
66. See Srebrenica Cases, Case Nos. CR101/8365 et al., Decision on Admissibility and Merits, T 220(4)
(Human Rights Chamber for Bosnia and Herzegovina Mar. 7, 2003).
67. See, e.g., Velaquez Rodrfguez Case, Judgment, Inter-Am. Ct. H.R. (ser. C) No. 4 (July 29, 1988);
Bamaca Velasquez v. Guatemala, Judgment, Inter-Am. Ct. H.R. (ser. C) No. 70 (Nov. 25, 2000) [hereinafter
Bamaca Velasquez]; Barrios Altos Case, Judgment, Inter-Am Ct. H.R. (ser. C) No. 75 (May 14, 2001).
68. See, e.g., Kurt v. Turkey, 1998-III Eur. Ct. H.R. 44; Tas v. Turkey, No. 23531/94, 33 Eur. Ct. H.R. 15
(2000).
69. Joinet-Orentlicher Principles, supra note 57.
70. Basic Principles and Guidelines on the Right to a Remedy and Reparation for Gross Violations of
International Human Rights Law and Serious Violations of International Humanitarian Law, G.A. Res A/
RES/60/147 (Dec. 16, 2005) [hereinafter the Van Boven-Bassiouni Principles].
71. See Joinet-Orentlicher Principles, supra note 57, at 7.
72. See, e.g., Blake v. Guatemala, Judgment, Inter-Am. Ct. H.R., (ser. C) No. 36 (Jan. 24, 1998); Myrna
Mack Changv. Guatemala, Judgment, Inter-Am. Ct. H.R. (ser. C) No. 101, T 272 (Nov. 25, 2003); Cyprus v.
Turkey, 2001-1V Eur. Ct. H.R. 136 (2001).
73. In Cyprus, the ECtHR ruled that the continual failure to, inter alia, account for the 1,456 missing
Greek-Cypriots last seen in the Turkish authorities' custody during its 1974 military operations in Northern
Cyprus amounted to a violation of article 3 of the ECHR with respect to the family of the missing persons.
Cyprus, 2001-IV Eur. Ct. H.R. 136; see also Dermot Groome, The Right to Truth in the Fight Agamst Impunity,
29 BERKELEYJ. INT'L L. 175, 177 (2011).
74. Yasmin Naqvi, Right to Truth of International Law: Fact or Fiction?, 88 INT'L REV. RED CROSS 245, 246
(2006).
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cerning the continued application of the amnesty law and implications on the rights of
victims of human rights violations during the Pinochet regime), the Inter-American Com-
mission on Human Rights remarked that:
[t]he right to truth constitutes ... a right of a collective nature ... allow[ing] society
as a whole to have access to essential information .... Every society has the inaliena-
ble right to know the truth about past events, as well as the motives and circum-
stances in which aberrant crimes came to be committed, in order to prevent
repetitions of such acts in the fiture.71
The right of a society "to know the truth regarding atrocities of the past" was expressly
affirmed by the IACtHR in the cases Bdmaca Velasquez,76 and El Caracazo.77 Judge Rami-
rez, in Bdmaca Velasquez, observed that the right to truth "covers a legitimate demand of
society to know what has happened, generically or specifically, during a certain period of
collective history, usually a stage dominated by authoritarianism, when the channels of
knowledge, information and reaction characteristic of democracy are not operating ade-
quately or sufficiently."' r s
Reparations in honor of the right of a society to truth can take various forms. In Pueblo
Bello Massacre v. Colombia, government-backed paramilitary forces entered Pueblo Bello to
abduct forty-three persons, six of whom were confirmed to have been victims of extrajudi-
cial executions.r9 Only ten of the approximate sixty who belonged to the paramilitary
group were subsequently sentenced.80 On finding that the right to truth, as protected by
articles eight and twenty-five of the Inter-American Convention of Human Rights, was
violated, the IACtHR ordered, inter alia, that the State must organize a public act of apol-
ogy concerning the violations declared, erect a monument recalling the facts of the Pueblo
Bello massacre, and publish the pertinent part of the judgment in newspapers of national
circulation.81 Similarly, in Baldeon-Garcia v. Peru, a case concerning abuses of armed mili-
tary forces towards peasants in the Peruvian mountain regions during a domestic conflict,
the IACtHR ordered symbolic reparations against Pern, which included dissemination of
the judgment; public acknowledgment of liability; and the designation of a street, park, or
school named in memory of the victims. 8 2 In Miguel Castro-Castro Prison v. Peru, a case
concerning extra-judicial killings, the Court ruled that Peru must guarantee that all per-
sons the judgment declared deceased be represented in a monument called the "Eyes that
75. Rep. Inter-Am. Ct. H.R. OEA/SerL/V/II.68, ch. V. (1986).
76. Bamaca Velasquez, mupra note 67.
77. El Caracazo Case, Reparations, Judgment, Inter-Am. Ct. H.R. (set. C) No. 95, paras. 117-118 (Aug. 29,
2002).
78. Bamaca Velasquez, supra note 67, Separate Concurring Opinion of J. Ramirez at para. 18.
79. Pueblo Bello Massacre v. Colombia, Merits, Reparations and Costs, judgment, Inter-Am. Ct. H.R. (set.
C) No. 140, para. 2 (Jan. 31, 2006).
80. Id.
81. Id. at paras. 270, 278, 279.
82. Balde6n-Garcia v. Peru, Merits, Reparations and Costs, Judgment, Inter-Am. Ct. H.R. (set. C) No.
147, paras. 199, 204-205 (Apr. 6, 2006).
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Cries" within one year.83 Pern was also required to issue a public apology, transmitted to
the public through the national media.
84
The body of law on the right to truth was elaborated by Louis Joinet, then Special
Rapporteur on the Question of the Impunity of Perpetrators of Violations of Human
Rights, in a body of principles encompassing the right to truth, to justice, to reparations
and to guarantees of non-recurrence. These principles were later expanded on by Diane
Orentlicher, an Independent Expert specifically appointed by the then UN Human Rights
Commission, to update them. Principle Two of the Joinet-Orentlicher Principles refers to
"the inalienable right to truth", providing that:
Every people has the inalienable right to know the truth about past events concerning
the perpetration of heinous crimes and about the circumstances and reasons that led,
through massive or systematic violations, to the perpetration of those crimes. Full
and effective exercise of the right to the truth provides a vital safeguard against the
recurrence of violations.85
Principle Three further provides for the "duty to preserve memory":
A people's knowledge of the history of its oppression is part of its heritage and, as
such, must be ensured by appropriate measures in filfillment of the State's duty to
preserve archives and other evidence concerning violations of human rights and hu-
manitarian law and to facilitate knowledge of those violations. Such measures shall
be aimed at preserving the collective memory from extinction and, in particular, at
guarding against the development of revisionist and negationist arguments. 86
As Joinet noted in one of his commentaries, "symbolic measures intended to provide
moral reparation, such as formal public recognition by the State of its responsibility, or
official declarations aimed at restoring victims' dignity, commemorative ceremonies, nam-
ing of public thoroughfares or the erection of monuments, help to discharge the duty of
remembrance."87
Subsequently, the Van Boven-Bassiouni Principles recognized the right to truth as an
integral part of the wider issue of reparation for gross violations of human rights and
humanitarian law.88 Laying down five important pillars of reparations-restitution, com-
pensation, rehabilitation, satisfaction, and guarantees of non-repetition-the Van Boven-
Bassiouni Principles affirmed that the duties to verify facts and public disclosure of truth,
as well as symbolic modes of reparations including public apology, acknowledgment of
83. Miguel Castro-Castro Prison v. Peru, Merits, Reparations and Costs, Judgment, Inter-Am. Ct. H.R.
(ser. C) No. 160, para. 453 (Nov. 25, 2006).
84. Id. paras. 445, 454.
85. Joinet-Orentlicher Principles, supra note 57 at 7.
86. Id.
87. Sub-Commission on Prevention of Discrimination and Protection of Minorities, Question of the Impu-
nity ofPerpetrators of Human Rights Violations (Civil and Political), para. 42, U.N. Doc. E/CN.4/Sub.2/1997/20/
Rev.1 (October 2, 1997); Sub-Commission on Prevention of Discrimination and Protection of Minorities,
The Administration ofyustice and the Human Rights of Detainees, principle 45, U.N. Doc. E/CN.4/Sub 2/1996/
18 (June 29, 1996).
88. Report on Memorialization Processes, supra note 5, para. 31; Van Boven-Bassioun Principles, supra note
70.
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responsibility, and open acts of commemorations are essential to the satisfaction of victims
and families of human rights violations.8 9
2. The Cultural Rights Approach
International human rights law protects a category of rights called "cultural rights".
Cultural rights are enshrined in, inter alia, article 27 of the UDHR and article 15(1)(a) of
the International Covenant on Economic, Social and Cultural Rights, which protect the
rights of individuals and groups to "access culture" as culture is thought to be integral to
his or her personhood. 90 The body of law in this area has developed as the notion of
"culture" gradually expanded. Originally embracing the meaning of "fine arts" (thus im-
plying the right to, for example, access to masterpieces of art, music, and architecture), it
expanded to include popular culture (e.g. access to museums, libraries, forms of media,
folk and popular music) and the protection of a minority culture's distinctive way of life
(e.g. an indigenous groups' native way of subsistence). 91
The connection between cultural rights and the studies undertaken by the Special Rap-
porteur may seem intuitive at first. After all, it is difficult to dispute that the history of a
population is part and parcel of its culture and heritage. It is also commonly understood
that history is part of a group's collective identity. But the inclusion of a community's
history as falling within the ambits of cultural rights-thus justifying its protection as a
right-is, from a doctrinal point of view, relatively new. This is partly due to the fact that
the protection of intangible cultural heritage was only recognized in international law
relevantly recently, compared to the protection of cultural property and tangible cultural
heritage-where the subject matter of protection is much more "concrete".92 Earlier au-
thorities did suggest the existence of a right for minorities to teach their history as a way of
preserving the minority communities' identity and distinctiveness. 93 It is not entirely
clear, however, whether international law today protects such communities' particular ver-
sions of the past (i.e. viewing history as in and of itself an intangible cultural heritage),94
instead of the right to have access to the resources, tangible or intangible, which contrib-
ute to the collective memorization of their past, as well as the right to express themselves
culturally (i.e. the passing on of such knowledge). 9
89. Van Boven-Bassiouni Principles, supra note 70.
90. International Covenant on Economic, Social and Cultural Rights, art. 15(l)(a), Dec. 16, 1966, 993
U.N.T.S. 3; see also Chow, supra note 18, at 612.
91. Chow, supra note 18, at 635-645.
92. Id. at 637-638.
93. Minority Schools in Albania, Advisory Opinion, 1935 P.C.IJ. (ser. A/B) No. 64, at 17 (April 6).
94. Cf Committee on the Rights of the Child, GeneralRecommendation No. 11: Indigenous Children and their
Rights under the Convention, para. 58, U.N. Doc. CRC/C/GC/11 (February 12, 2009) [hereinafter CRC, Gen-
eral Recommendation No. 11]. "In order to effectively implement this obligation, States parties should en-
sure that the curricula, educational materials and history textbooks provide a fair, accurate and informative
portrayal of the societies and cultures of indigenous peoples." International Labour Organization [ILO],
Indigenous and Tribal Peoples Convenion, C169, art. 31, 28 ILM 1382.
95. Thus, the significance of viewing the issue of cultural expressions from a cultural rights perspective
goes far beyond the freedom of expression. The protection of cultural expressions entails positive obligations
on the part of the State to protect the material basis for which cultural expressions may be derived. General
Comment No.21 of the CESCR thus remarked that in order to fully realize the right to take part in cultural
rights of everyone under article 15(1)(a) of the ICESCR, States are to ensure the availability of:
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The more liberal reading of the above could be identified in the 2005 UNESCO Con-
vention on the Protection and Promotion of the Diversity of Cultural Expressions, which
links the creation and transmission of "remembered cultural heritage" to the nurturing of
identities. 96 The relationship between history and identity is articulated more clearly in
the 2007 Declaration on the Rights of Indigenous People, which, as Anna Reading argued,
has provided a "nascent basis for a right to memory" (i.e. a right of the community to
remember its past).97
Article 13(1) of the Declaration expressly provides that "[i]ndigenous peoples have the
right to revitalize, use, develop and transmit to fhture generations their histories, languages, oral
traditions, philosophies, writing systems and literatures, and to designate and retain their
own names for communities, places and persons."9 8 Article 15(1) of the Declaration fur-
ther provides indigenous peoples with a right "to the dignity and diversity of their cul-
tures, traditions, histories and aspirations which shall be appropriately reflected in
education and public information." 99 General Comment No. 21 of the Committee on
Economic, Social and Cultural Rights provides, more explicitly, that "[tlhe expression
'cultural life' is an explicit reference to culture as a living process, historical, dynamic and
evolving, with a past, a present and a future."00 Furthermore, culture is "an interactive
process whereby individuals and communities, while preserving their specificities and purposes,
give expression to the culture of humanity". 1 1
What gives a community its "specificity and purpose" is often the collective historical
narrative that is shared within the group. As Maykel Verkuyten observed:
Beliefs about origin and ancestry are often very important for people because they
give them a place in time and address existential questions. Rituals, myths, monu-
ments, statues, founding fathers, historical battles, and burial places can all come to
represent (part of) this common origin and ancestry... [and] reflect the continuing
existence of the ethnic or national group in which the ancestors, contemporaries, and
future generations are included... Individuals can find meaningfulness by using these
symbolic forms as means to experience the abstract symbolic content. 0 2
In other words, the access to one's past enables collective and individual identity, giving
communal life a purpose. As the present author argued elsewhere, "access to culture"
cultural goods ... [such as] literature, including folklore, and the arts in all forms; .. nature's
gifts, such as seas, lakes, rivers, mountains, forests and nature reserves, including the flora and
fauna found there, which give nations their character and biodiversity; intangible cultural goods,
such as languages, customs, traditions, beliefs, knowledge and history, as well as values, which
make up identity and contribute to the cultural diversity of individuals and communities.
Committee on Economic, Social and Cultural Rights, General Commen No. 21: Right of Everyone to Take Part
in Cultural Life (art. 15(1)(a)), para. 16(a) U.N. Doc. E/C.12/GC/21 (December 21, 2009) (hereinafter
CESCR, General Comment No.2 1).
96. Anna Reading, Identity, Memory and Cosmopolitanism: The Otherness of the Past and a Right to Memory?, 14
EUR. J. CULT. STUD. 379, 386 (2011).
97. Id.
98. United Nations Declaration on the Rights of Indigenous Peoples, G.A. Res. 61/295, art. 13(1) (Sep-
tember 16, 2005) (emphasis added).
99. Id. at art. 15(1).
100. CESCR, General Comment No.21, supra note 95, at para. 11.
101. Id. at para. 12 (emphasis added).
102. MAYKEL VERKUYTEN, THE SOCIAL PSYCHOLOGY OF ETHNIC IDENTITY 87 (2005).
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under international legal protection on cultural rights is now gradually endorsed as en-
compassing a community's access to their collective memories.
1 0 3
In fact, it is not difficult to understand that for communities that have endured and
survived gross and systematic rights violations (such as genocide, apartheid, and other
extreme forms of violence or discrimination), such experiences, however unpleasant, form
a crucial part of their history and identity, whether they are currently the majority or the
minority of a society.' 04 On the other hand, there is substantial interest for parties who
perpetuate, or are complicit in, such crimes to prevent the remembrance of these events.
Cultural rights safeguards in these contexts are important so that the victim communities'
access to such episodes of the past is not in any way hindered. Such an understanding
provides a possible alternative ground to the right to truth, obligating States to investi-
gate, document, and archive these events, as well as to render such records accessible.
Furthermore, it provides additional guarantees for the open commemorations of such
events as a form of cultural expression.
Thus, cultural rights protection is highly relevant in the context of conflict and transi-
tional societies as the Studies on Historical and Memorial Narratives correctly identi-
fied.105 The deliberate targeting of schools, cultural symbols, and heritage during times of
conflict are both symbolic and material means of erasing a particular community's past
and identity.'0 6 Such acts are also calculated to instigate a sense of cultural superiority,
which, in turn, provides legitimacy to the aggressor to continue ongoing conflicts and
carry on with further gross rights violations.107
It is therefore important that these institutions and cultural symbols be afforded
stronger protection in times of conflict, and to be restored to the best extent possible in
times of peace. Moreover, ensuring the cultural rights of all parties helps facilitate the
promotion of reconciliation by allowing new inclusive identities to be forged-through
providing an open space for parties to articulate their experiences and bereavement, free
from the fear of retaliation.108 In turn, the facilitation of inter-group interactions and
mutual understanding "help[s] design new cultural landscapes, encompassing and reflec-
tive of the plurality of culturally diverse perspectives."'0 9
III. Articulating Normative Principles: Issues and Concerns
Although international law and discourse recognize the relevance of history and memory
in international criminal justice and the international protection on cultural rights, the
Special Rapporteur's vision to articulate normative principles for history teaching and me-
morialization standards remains an ambitious and immensely challenging task. Potential
challenges to the current undertakings may come from States and/or other stakeholders,
103. See Chow, supra note 18, at 635-645.
104. See text accompanying note 83, supra.
105. Report on Memorialization Processes, supra note 5, para. 46.
106. Id.
107. Id.
108. Id. at para. 47.
109. Id.
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and may attack the conceptual underpinnings of such principles, their desirability and
their practicability." 0
A. INDIVIDUAL JUSTICE, SOCIAL SOLIDARITY AND THE LuvITs OF SYMOBLIC
REPARATIONS
Unresolved issues remain as to the adequacy and desirability of symbolic reparations
and their effectiveness in promoting reconciliation-an issue which typically arises in the
context of TRCs and associated amnesty policies, as the unlikelihood of individual justice
may often hinder the recovery from trauma.1 11 Moreover, as Brandon Hamber and Rich-
ard Wilson have observed, for individuals to come to terms with the past is understandably
more easily said than done: "Acknowledgement, apology, recognition, material assistance,
a perpetrator's confession.., can never bring back the dead or be guaranteed to converge
with, and ameliorate, all the levels of psychological pain suffered by a survivor."11 2 Public
acknowledgements and other forms of symbolic reparations may not be able to satisfy the
deep wounds of victims and families of grave atrocities and their accompanying senses of
injustice and hurt." 3 Overemphasizing the role of memorialization in the context of rec-
onciliation may thus risk valorizing the effectiveness of symbolic reparations in restoring
dignity and achieving justice.
B. ESTABLISHING "HISTORICAL TRUTHS" AND FORGING COLLECTIVE MEMORIES
THROUGH THE LAW
A "duty to preserve memory" presupposes the existence of a body of objectively identi-
fied/identifiable knowledge about the past." 4 International legal discourse tends to pre-
sume that "truths" can be established within a judicial or quasi-judicial setting though a
patchwork of legal procedures, while the technical application of evidentiary rules and the
process of rigorous analytical legal reasoning often endow the legal process with an "aura
of objectivity"." 5 Discharging the "duty to preserve memory"' refers, for example, to the
publication of a judgment or erecting monuments to commemorate events in accordance
with its findings." 6
110. Osiel, supra note 45, at 467-468.
111. STANLEY COHEN, STATES OF DENIAL: KNOWING ABOUT ATROCITIES AND SUFFERING 238-239
(2001).
112. "No matter how well meaning, all reparations strategies and governmental commissions face the same,
albeit obvious, intractable problem. Acknowledgement, apology, recognition, material assistance, a perpetra-
tor's confession... can never bring back the dead or be guaranteed to converge with, and ameliorate, all the
levels of psychological pain suffered by a survivor. Memory work revisits the past as an alienated tourist, and
its attempts at recovery are constantly undermined by both the fractured nature of lived memory and the
irrecoverability of time. The trauma and accompanying senses of injustice, anger and hurt, which lie in the
depths of the actor's psyche are both immeasurable and ineffable." Brandon Hamber & Richard A. Wilson,
Symbolic Closure through Memory, Reparation and Revenge in Post-Conflict Societies, 1J. Hum. RTS. 35, 39 (2002).
113. Id.
114. See text accompanying supra notes 64-87.
115. Richard A. Wilson, Representing Human Rights Violations: Social Contexts and Subjectivities, in HUMAN
RIGHTS, CULTURE AND CONTEXT: ANTHROPOLOGICAL PERSPECTIVES 134, 148 (Richard A. Wilson, ed.,
1997).
116. See text accompanying supra notes 79-82.
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Commentators have, however, warned that courts and tribunals are particularly unsatis-
factory venues to establish history; not necessarily because of what legal procedures they
seek to establish, but for what they tend to dismiss. Legal processes focus on the attribu-
tion of responsibility and the finding of guilt, while excluding the paradoxes and dilemmas
associated with committing violations.1 7 They also neglect the contingency and eventu
alities associated with the wider social/political/cultural factors-thus, the richness and
complexity associated with past events. 1 The past reconstructed through testimonies is
but only one dimension of the whole truth." 9 A full and public disclosure of truth
through judicial processes is necessarily partial and fragmentary from a historical point of
view. While international courts and tribunals undoubtedly play a crucial role in adminis-
tering justice in transitional societies, issues are deemed to arise as societies seek to forge
collective memories through the law.
C. PROMOTING RECONCILIATION OR CONFRONTING THE PAST?
Conceptual and practical contradictions may arise between promoting reconciliation
and confronting the past. Promoting reconciliation may sometimes create "illusions of
harmony and consensus", hiding and concealing pasts that ought to be confronted.120 Yet,
even the best-intentioned attempts to promote reconciliation require a form of "forget-
ting", i.e. a "selective remembering" of the past for present purposes.121 As Michael
Schudson attentions, "[a] way of seeing is a way of not seeing, a way of remembering is a
way of forgetting, too."1 22 Articulating normative principles may incidentally set up crite-
ria regarding the selection of what to remember and what not to remember. Meanwhile,
the process of healing and reconciliation-one that ultimately relates to human psychol-
ogy-is much more complex and cannot be reduced to a patchwork of rules.123 In this
regard, the task of articulating framework principles is a delicate one-if one were not to
"quantify reconciliation at the risk of rendering it banal." 124
117. For instance, an officer accomplice to crimes against humanity is usually viewed as a perpetrator or
abuser and not himself a "victim" consumed by the wider social events and prevailing ideologies.
118. Legal processes tend to "[d]epoliticise human rights violations by drawing attention away from struc-
tural processes of class or ethnic power," and reduce violations to sets of technical applications of the law.
Emilios Christodoulidis & Scott Veitch, Reflections on Law and Memory, in LEcAL INSTITUTIONS AND COL
LECTrVE MEMORIES, 63-64 (Susanne Karstedt ed., 2009); Wilson, supra note 115, at 148.
119. Naqvi, supra note 74, at 245; Charles Villa-Vicencio, Justice, Media, and Memory: South African Transi-
tion, in PUBLIC MEMORY, PUBLIC MEDIA AND POLITICS OF JUSTICE 82 (Philip Lee & Pradip Ninan
Thomas, eds., 2012) (Villa-Vicencio highlights the four level of truths that the South African TRC is con-
fronted with: the personal or narrative truth, social truth, healing or restorative truth, and factual or forensic
truth.).
120. Zayd Minty, Post-apartheid Public Art in Cape Town: Symbolic Reparations and Public Space, 43 URB. STUD.
421, 422 (2006); Report on History Teaching, supra note 4, at para. 20.
121. Vivian, supra note 17, at 124-132.
122. Michael Schudson, Dynamics ofDistortion in Collective Memory, in MEMORY DISTORTION: How MINDS,
BRAINS AND SOCIETIES RECONSTRUCT THE PAST 348 (Daniel L. Schacter & Joseph T. Coyle eds., 1995).
123. "[T]he healing of memories, like reconciliation, defies reduction to a neat set of rules... There are no
simple 'how to' steps involved. It includes serendipity, imagination, risk, and the exploration of what it means
'to start again'. It involves grace... a celebration of the human spirit. It involves real people engaging one
another in the quest for life." Villa-Vicencio, supra note 119, at 87-88.
124. Id.
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D. THE MORALIZATION OF HISTORY
In a similar vein, the articulation of normative principles prescribing goals and purposes
for history teaching and memorialization may too easily have a bearing on how historical
events should be taught or remembered. Attempts to establish consensus over moral ftim-
damentals through the use of memory may, at the same time, create restrictions to memo-
rialization processes, as well as history teaching and writing.
E. OVERCOMING DENIALS? THE DEBATE ON MEMORY LAWS"
2
Similarly, questions need to be asked as to whether articulating normative principles
necessarily implies the introduction of restrictions on speech and expression more than is
currently permissible under international human rights law. In countries such as Austria,
Belgium, Canada, France, Germany, Israel, and Switzerland, laws are enacted to criminal-
ize denials, trivializations, and minimizations of the Holocaust and/or other genocides
(also known as "memory laws").126 In 2008, the European Union adopted a framework
decision calling on Member States to punish the condoning, denying, or grossly trivial-
izing of genocide, war crimes, and crimes against humanity as recognized by international
law. 27 Many such laws have been reviewed at the highest domestic and regional courts, 128
as well as quasi-judicial bodiesJ,29 and have been held to be legitimate in terms of human
rights.
Yet, unlike approvals, glorifications, and justifications of gross human rights violations
(which one may more readily characterize as racial incitements), historians have argued
that these memory laws violate the freedom of expression and restrict academic freedom
by dictating the manner in which estimations, hypotheses, and arguments are made. 30
125. See Report on History Teaching, supra note 4, at para. 22; Report on Memorialization Processes, supra note 5,
at para. 104.
126. LAWRENCE DOUGLAS, THE MEMORY OF JUDGMENT: MAKING LAW AND HISTORY IN THE TRIALS
OF THE HOLOCAUST 212, 214-216 (2001); Jacqueline Lechtholtz-Zey, The Laws Banning Holocaust Denial, 9
GENOCIDE PREVENTION Now 1 (2012), http://www.genocidepreventionnow.org/Home/GPNISSUES/
GPNBulletinLAWSAGAINSTDENIALSpecialSection9/tabid/164/ctl/DisplayArncle/mid/97 l/aid/470/De
fault.aspx.
127. Council Framework Decision 16771/07, art. 1 (Feb. 26, 2008); see also Council of Europe, Additional
Protocol to the Convention on Cyber Crime to the Convention on Cybercrime, concerning the Criminalisa-
tion of Acts of a Racist and Xenophobic Nature Committed through Computer Systems, art. 6 (Jan. 28,
2003).
128. X. v. Federal Republic of Germany, App. No. 9235/81 Eur. Comm'n H.R. Dec. & Rep. 195 (1982);
Roger Garaudy v. France, No. 6583 1/01 Eur. Ct. H.R. (2003); ERIK BLEICH, THE FREEDOM TO BE RACIST?
How THE UNITED STATES AND EUROPE STRUGGLE TO PRESERVE FREEDOM AND COMBAT RACISM 50-51
(2011). At present, British, Denmark, and Sweden are some of the few European countries resisting legisla-
tions on such expressions.
129. See, e.g. Robert Faurisson v. France, Communication No. 550/1993 , U.N. Doc. CCPR/C/58/D/550/
1993 (1996).
130. A group of historians founded the organization Liberte pour l'Histoire, headed by the pre-eminent
historian Pierre Nora, to defend the historians' freedom of expression, after a petition signed by more than a
thousand historians in 2005. About Us, LIBERTS POUR L'HISTOIRE, http://www.lph-asso.fr/index.php?option
=com content&view=category&layout=blog&id=l&Jteiid=5&lang=en (last visited July 11, 2015); see also
Josie Appleton, Freedom for History? The Case against Memory Laws, FREE SPEECH DEBATE (April 3, 2013),
http://freespeechdebate.com/en/discuss/freedom-for-history-the-case-against-memory-laws/.
WINTER 2015
PUBLISHED IN COOPERATION WITH
SMU DEDMAN SCHOOL OF LAW
THE INTERNATIONAL LAWYER
A TRIANNUAL PUBLICATION OF THE ABA/SECTION OF INTERNATIONAL LAW
208 THE INTERNATIONAL LAYVER
History is by nature "a permanent questioning of events and facts",131 and, in this pretext,
parliamentarians and politicians should not have the power to define history by requiring
how the past ought to be remembered.132
The debate in this regard is particularly intense in France. 133 At present, memory laws
are legislated in France to criminalize denials of the Holocaust and the Armenian Geno-
cide, as well as to officially recognize the slave trade and slavery as crimes against human-
ity (while outlawing contrary contentions). 134 Another, more controversial, law requires
education programs to teach the "positive role" that France played in its history of coloni-
alism (which has fieled tensions both domestically-as against Islamic/Algerian minori-
ties-and internationally).135
In encouraging efforts to honor "the duty to preserve memory", distinction should be
made between memory laws and "archive laws".136 Archive laws are laws that govern/
require the deposition of official records in the forms of, inter alia, written documents,
imagery, audiovisual materials, and digital information. 137 Archive laws serve to prevent
and prohibit the willfil destruction of official records (which may well occur in the event
of systematic human rights violations) and provide for public access to such information,
thereby protecting the resources upon which memory for violations is built, without hav-
ing to prescribe history itself.138 It is also arguable that archive laws promote government
transparency and strengthen safeguards for the protection of the right to effective remedy
by ensuring the availability of official documents, which may be adduced as evidence to
human rights violations.139
F. THE INCREASING IMPORTANCE OF THE INTERNET
Finally, given the wealth of online information on past events, the internet is becoming
a source of social memory. 140 Individuals, especially younger generations, look increas-
ingly to the internet for knowledge, identity, and meaning.141 But information on the
internet is also prone to misinterpretation and distortion. For example, radical and ex-
tremist groups increasingly utilize online methods to spread propaganda and to recruit,
potentially undermining efforts to promote reconciliation.142 Memories embodied in for-
131. Sevane Garibian, Taking Denial Seriously: Genocide Denial and Freedom of Speech in the French Law, 9
CARDOZO J. CONFLICT RESOL. 479, 484 (2007).
132. Peter Dunwoodie, Postface: History, Memory and Identity Today's Crisis, Yesterday's Issue, 20 FRENCH
HIST. 318 (2006).
133. Raffi Wartanian, Memory Laws in France and their Implications: Insitutionali ing Social Harmony, Hu
MANITY IN ACTION, http://www.humanityinaction.org/knowledgebase/117-memory-laws-in-france-and-
their-implications-institutionalizing-social-harmony (last visited July 12, 2015).
134. Id.
135. Report on History Teaching, supra note 4, at para. 32.
136. See text accompanying supra note 84.
137. See, e.g., MICHAEL ROPER & LAURA MILLAR, INT'L RECORDS MGMT. TR., A MODEL RECORDS AND
ARCHIVES LAW 11 (1999), http://www.irmt.org/documents/educ training/public sector-rec/IRMTlegal
_recs.pdf.
138. John D. Ciorciari & Jesse M. Franzblau, Hidden Files: Archival Sharing, 1ccountahility and the Right to the
Truth, 46 COLULM. HU . RTs. L. REV. 1, 1 (2014).
139. Id.
140. See Staub, supra note 30, at 148.
141. Id.
142. Id.
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mal history teaching and memorialization process are not proven to be any more "dura-
ble" than historical and memorialization narratives that are transmitted on the internet.
The impact of the internet is yet to be addressed in the works of the Special Rapporteur.
IV. Opportunities and Recommendations on Ways Forward
A. MAPPING ExISTING WORKS AND IDENTIFYING COMPLEMENTARITY
To consolidate her work so far, the Special Rapporteur should identify and strengthen
collaborations with existing institutional actors that have been working on similar issues
with a similar mission. UNESCO's work in this regard is particularly relevant. Over the
past decades, UNESCO has produced an impressive volume of work with the aim of pro-
moting mutual understanding and dialogue between peoples.143 One such work is the
publication "History of Humanity", a project which brought together the writings of over
450 distinguished scholars and researchers to provide rich and pluralistic accounts of the
history of interactions between different cultures and civilizations.144
Another on-going effort within UNESCO is the Memory of the World Programme.
Established in 1992, the Programme was launched as a response to the alarmingly precari-
ous state of heritage preservation. 45 Although the Programme has been criticized for its
Statist-orientation (and thus its politicized nature), 146 as well as its primary focuses on
archiving documentary sources, 147 it is perhaps one of the most suitable forums in which
to find State consensus on the importance of memory works and their relevance to human
rights practice.
Archiving is an act of public recognition. 4 It may also play a role in public forgetting,
and thus offers possibilities of moving on: "archived records are being stored away [so that
one can] forget them-because you know that it will be possible to retrieve them again
when needed."' 49
B. INTEGRATING WITH WIDER EFFORTS IN PROMOTING HUMAN RIGHTS
EDUCATION AND PREVENTIVE STRATEGIES
Although the primary purpose of the Studies on Historical and Memorial Narratives is
to articulate normative principles for history teaching and writing as well as memorializa-
tion processes, the implications of the present efforts clearly go beyond these themes. For
instance, the Studies on Historical and Memorial Narratives have implications for wider
143. See, e.g., Description of the Project, UNESCO COLLECTION OF HISTORY OF HUMANITY, http://
www.unesco.org/culure/humanirty/html-eng/projet.htm.
144. Id.
145. See Programme Background, UNESCO MEMORY OF THE WORLD, http://www.unesco.org/new/en/
communcation-and-information/flagship-project-activities/memory of-the-worid/homepage/.
146. See, e.g., Ross Harvey, LNESCO's Memory of the World Programme, 56 LIB. TRENDS 259, 270 (2007).
147. See Hilary Charlesworth, Human Rights and the Memory of the World Programme, i1 CULTURAL DIVER
SITY, HERITAGE AND HUMAN RIGHTS: INTERSECTIONS IN THEORY AND PRACTICE 2 8 (Michele Langfield
et. al., eds., 2010).
148. Id. at 22.
149. ANNELIES VERDOOLAEGE, RECONCILIATION DISCOURSE: THE CASE OF TRUTH AND RECONCILIA
TION COMMISSION 31-32 (2008).
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efforts on human rights education. The connection between history education and
human rights education is obvious. While human rights education involves lessons of the
past, history teaching becomes a form of human rights education when one seeks to foster
human rights values through the understanding of history.sO
Moreover, the Studies on Historical and Memorial Narratives reveal important implica-
tions to conflict prevention strategies, as the Special Rapporteur herself hinted.S Ex-
treme forms of violence usually occur where the social and/or cultural environment
warrants their occurrences.15 2 This is typically achieved by appropriating history and at-
tributing (re)new(ed) meanings to past events."5 3 Another growing source of violence and
conflict relates to terrorism, which has grown rapidly through promotional techniques and
recruitment tactics involving, again, the appropriation (and possible distortion) and radi-
calization of history and religious meanings. Given the cultural factor in violence and
conflicts-the fact that violence is closely related to changing historical discourses and
narratives-there is a considerable overlap between the Studies on Historical and Memo-
rial Narratives and the work that has been undertaken to promote preventive strategies.
It is recommended that the Special Rapporteur develop partnerships with such existing
efforts, with a view toward exploring ways to mutually-benefit in terms of knowledge
transfer and technical support. In the context of human rights education, UNESCO has
dedicated much effort in promoting a "culture of peace and non-violence" through educa-
tion and other means such as the media and social networking.15 4 It also plays a promi-
nent role in the implementation of the World Programme for Human Rights Education,
the latter of which is an on-going program that was proclaimed by the UN General As-
sembly in 2004 as a follow up to the UN Decade for Human Rights Education (1995-
2004).155
In relation to the conflict prevention, current institutional bodies undertaking to devise
preventive strategies include the Office of the Special Adviser to the UN Secretary-Gen-
eral on the Prevention of Genocide and the UN Department of Political Affairs (DPA).156
The DPA, in particular, has undertaken a number of initiatives to strengthen the UN's
150. See UNESCO Recommendation Concerning Education for International Understanding, Co-opera-
tion and Peace and Education Relating to Human Rights and Fundamental Freedoms, UNESCO Doc. 18 C/
RES, at 147, paras. 17-19 (Nov. 19, 1974); for an example of how cultural factors are important in human
rights education in efforts to foster respect for diversity through acknowledging people's past and identities,
see James A. Banks, Human Rights, Diversity and Citizenship Education, HUMAN RIGHTS EDUCATION: RE
FLECTIONS ON THEORY AND PRACTICE 43 (Brian Ruane & Fionnuala Waldron, eds., 2010).
151. See text accompanying supra note 49.
152. Errol A. Henderson, Culture or Contiguity: Ethnic Conflict, the Similarity of States, and the Onset of War,
1820-1989, 41 J. CONFLICT RESOL. 649 (1997).
153. See text accompanying supra notes 30-37.
154. See, Main Areas of Action, UNESCO CULTURE OF PEACE & NON-VIOLENCE, https://en.unesco.org/
cultureofpeace/ (this theme aims at, inter alia, nurturing empathy through formal and non-formal education
initiatives, fostering social cohesion and inclusion through empowering women and youth, and promoting
peace, non-violence, tolerance through the media and information and communications technology);
UNESCO's Programme of Action Culture of Peace and Non-Violence, UNESCO (2013), http://unes-
doc.unesco.org/images/0021/002177/217786e.pdf.
155. See OHCHR, World Programme for Human Rights Education (2005-on-going), http://www.ohchr.org/
EN/Issues/EducationlTraining/Pages/Programme.aspx
156. Peter Wallensteen, Reassessing Recent Conflicts: Direct vs. Structural Prevention, in FROM REACTION To
CONFLICT PREVENTION: OPPORTUNITIES FOR THE UN SYSTEM 213, 231 (Fen Osler Hampson & David
M. Malone eds., 2002).
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internal capabilities to conflict prevention (such as the creation of a Policy Analysis Unit
to facilitate cross- departmental collaborations) and has been serving "as the focal point for
conflict prevention and post-conflict peacebuilding."1 7
Moreover, the Committee on the Elimination of Racial Discrimination (CttERD) has
put into place an early-warning and urgent action procedure aimed at preventing and
monitoring the escalation of existing discrimination and oppression into violence.158 But
while a fully fuictional preventive mechanism would likely require constant monitoring
and timely analysis, 1 9 the effectiveness of CttERD's early-warning procedure is under-
mined by the fact that the Committee only meets sessionally.160 Closer collaboration be-
tween the Special Rapporteur and CttERD members may be mutually beneficial given the
former's more flexible mandate and the latter's experience with demanding State account-
ability. The flexibility of Special Rapporteur's mandate suggests that it may be possible to
build a comprehensive network of NGOs that has the capacity and resources to closely
monitor local situations.
C. TOWARDS A "RIGHT TO MEMORY": ARTICULATING RIGHTS AND OBLIGATIONS
Finally, in order to enhance the normative force of the present works, the Studies on
Historical and Memorial Narratives should move towards articulating concrete rights for
a community's right to remember the past (often referred to as the right to memory) and
the corresponding obligations for securing those rights. While articulating soft-law prin-
ciples in the current areas is a thoughtful approach to a delicate issue,1 6 1 the implementa-
tion of these principles relies too much on the good faith of States; thus, may not be
practicable considering governments' entrenched self-interests in history and memory. 62
But it is arguable that State parties to major human rights conventions are under ex-
isting duties to respect, protect, and fulfill a community's right to remember the past.
The rights to freedom of expression and to receive information under the International
Covenant on Civil and Political Rights (ICCPR) provide a solid foundation for such a
right-offering protection against restrictions on memorialization expressions, history
writing and dissemination, and access to information.
Moreover, the right to take part in cultural life, under which States are required to
respect and protect the cultural and physical space for social reproduction of collective
memories (e.g. the protection of memorial sites, cemeteries and burial grounds, and other
sites of symbolic importance), 163 is embodied in many international conventions includ-
157. Id.
158. See Theo van Boven, Prevention, Early-Warning and Urgent Procedures: A New Approach by the Committee
on the Elimination of Racial Discnmination, in REFLECTIONS ON INTERNATIONAL LAW FROM THE Low
COUNTRIES 165, 166 (Erik Denters & Nico Schrijver eds., 1998).
159. For instance, changes of discourse on the ground are typical precursors and/or a strong indicator to the
escalation of social divisions.
160. Patrick Thornberry, Confronting Racial Discrimination: A CERD Perspective, 5 Hum. RTs. L. REv. 239,
247 (2005).
161. NAoMI ROHT-ARRIAZA & JAVIER MARIEZCURRENA, TRANSITIONAL JUSTICE IN THE TWENTY-FIRST
CENTURY: BEYOND TRUTH VERSUS JUSTICE 14 (2006).
162. For instance, while China has been keen to raise the issue of the Nanking Massacre which Japan sought
to erase from its history textbooks on WWII, China has been actively preventing its own citizens to learn
about the 1989 Tiananmen Crackdown. See Summay of Panel Discussion, supra note 8, at para. 55.
163. Chow, supra note 18, at 635-645.
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ing, inter alia, the ICESCR, the Convention on the Rights of the Child (CRC), the Inter-
national Convention on the Protection of the Rights of all Migrant Workers and
Members of their Families (CMW), and the International Convention on the Elimination
of all Forms of Racial Discrimination (ICERD).164 The same obligation pertains to article
27 of the ICCPR in the specific context of minorities. 165 The right to education under
article 13 of the ICESCR and article 29 of the CRC includes the right to receive educa-
tion of general history in an unbiased and objective way respectful of freedoms of opinion,
conscience, and expression; 166 and, in the context of indigenous populations, demands that
States provide a fair, accurate, and informative portrayal of the society or indigenous cul-
ture, in which the child belongs, in school curricula and education materials.167
These obligations provide further legal bases for articulating a set of procedural safe-
guards against the abuse of historical and memorialization narratives, for example, by: (1)
requiring genuine consultations of stakeholders and access to decision-making in areas of
history teaching and heritage conservation; 168 (2) requiring that the history of past atroci-
ties be taught in schools; 169 (3) requiring the archival of official records; and, (4) ensuring
the political space for societies to engage, educate, and mobilize the public to commemo-
rate the past. Moreover, obligations of international cooperation may further be articu-
lated to obligate States to refrain from acts or statements that would constitute a denial of
past atrocities, which a State has committed on the population of another.'70 In such
ways, articulating a collective right to memory supplements the rights to freedom of ex-
pression and information by providing specificity and fills important gaps that are cur-
rently missing in international human rights protection.
V. Conclusions
The study of history teaching and memorialization processes in 2014 was particularly
timely as the year marked the centenary of the beginning of the First World War,171 and
the twentieth anniversary of the Rwandan Genocide.' 72 Nevertheless, beyond commemo-
rating past atrocities, the Special Rapporteur's vision is to facilitate "memory works", i.e.
to engage States and other actors to learn, argue, and reinterpret the past while, in the
process, instill values of freedom, tolerance, and universal human rights. 173 This, under-
164. ICESCR, art. 15(1)(a); International Convention on the Rights of the Child 1989, art. 31(1), 1577
U.N.T.S. 3; International Covenant on the Elimination of All Forms of Racial Discrimination 1966, art.
5(vi), 660 U.N.T.S. 195; International Convention on the Protection of the Rights of All Migrant Workers
and Members of their Families 1990, art. 43, 2220 U.N.T.S. 3.
165. International Covenant on Civil and Political Rights, art. 27, 999 U.N.T.S. 171; Chow, supra note 18,
at 640-641.
166. CESCR, Gen. Comment No. 13: The Right to Education (Art. 13), U.N. Doc. E/C.12/1999/10 (Dec. 8,
1999); Report on History Teaciing, supra note 4, at para. 87.
167. CRC, General Recommendation No.11, supra note 94, at para. 58.
168. Report on History Teaching, supra note 4, at para. 88(g); CESCR, Gen. Comment No.21, supra note 94, at
paras. 16(c), 54(b), 54(c).
169. CRC, General Recommendation No.11, supra note 94.
170. See, e.g., ICESCR, art. 2; CMW, art. 45(2); CRC, art. 4.
17 1. Summary of Panel Discussion, supra note 8, at para. 4.
172. Genocide in Rwanda, UNITED HUL. RTs. CouNCIL, http://www.uiitedhumanrights.org/genocide/
genocide in rwanda.htm.
173. Cohen, supra note 111, at 235.
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standably, is no easy tasl As Naomi Roht-Arriaxa and Javier Mariezcurreva succinctly
put:
The study of how to come to terms with the past, to reconstruct the social and moral
fiber of society is one of the most complex and daunting human endeavors. It is not
just a rational intellectual exercise, but one that engages our deepest and most cher-
ished notions of what it means to define ourselves and our memory, and to live in a
community and society.'
74
174. Roht-Arriaza & Mariezwurreva, supra note 161, at 14.
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